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Abstract

The purpose of this research is to
analyze legislation options and
procedures for obtaining an injunction
ordering access providers to disable
access to copyright infringing materials.
This method has gained popularity in
the European Union (EU), Singapore and
Australia as an alternative to solve the
problems experienced with a ‘Notice
and Takedown’ approach when servers
and contents are located outside of

certain jurisdictions.

This is a qualitative study that
aims to compare both the legal basis
and practical processes used to award
injunctions based on the principle of
proportion that balances the interests
of rights holders against rights such as
freedom of expression. This study also
purports to make a recommendation of
a “best practices” model for the Kingdom
of Thailand based on an analysis of the

advantages and disadvantages as shown
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through legislation and case law from
the European Union, United Kingdom,
Singapore and Australia. This study also
provides a historical analysis of the
legislative and legal framework that
Thailand has used to attempt to initiate
a similar junction process. Especially
the amended Computer Crime Act was
meant to address these problems, but
ultimately ran into unique problems
of its own in practice; namely these
were the application of the principle of
proportion test rather than treating the
issues of national security and copyright
as separate issues. Furthermore, from a
due process perspective this amended
act was never clear in how copyright
issues should be treated.

In conclusion, this study makes a
recommendation of how an effective
injunction process to enhance copyright
protection in Thailand can be created as
follows: First, amend the Copyright Act
to include specific language authorizing
injunctions by the Courts. Secondly,

a process with clear steps for how to
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obtain and enforce an injunction should
be provided. Finally, injunctions for the
sake of protecting copyright should be
viewed under the basis of copyright
separately subject to the principle

of proportion. Incorporating these
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would give Thailand a solid basis for
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® CJEU 27 March 2014, C-314/12 (UPC/Telekabel)

“ Article 8(3) Directive 2001/29/EC (Infosoc Directive) state that Member States shall ensure that right holders

are in a position to apply for an injunction against intermediaries whose services are used by a third party to

infringe a copyright or related right.

5

Recital 59 Directive 2001/29/EC (Infosoc Directive) state that in the digital environment, in particular, the

services of intermediaries may increasingly be used by third parties for infringing activities. In many cases such

intermediaries are best placed to bring such infringing activities to an end. Therefore, without prejudice to any

other sanctions and remedies available, right holders should have the possibility of applying for an injunction

against an intermediary who carries a third party’s infringement of a protected work or other subject-matter

in a network.
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® Article 12 E-commerce Directive (Directive 2000/31/EC ) states that Where an information society service is

provided that consists of the transmission in a communication network of information provided by a recipient

of the service, or the provision of access to a communication network...
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Toyalunisyrauieyluszuvvesny
90NINTLUUNITIUINITUBIAU I1NANIN
dolutagiiunuignssshiinazdreiice
SuaaLﬁammuﬁ'azLﬁmamawélﬂa&ﬂuﬁuﬁ
Tiusnsvesliusmsdmnudeyauenian
§1uramadanalinisdiiiunis
mRiusMsdaivteyatiqngeudifty fe
wingWusnisdmiudeyaifinaesonis
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Husgrsurndenissndunaiiiovelsd
11971U89NNITLTUY %aa%ﬂummé’wmwaa
ANUTEINA LWUINI9VBIUINTNITIZIU
nsindailemaviindvanssadumaden

[

andgualvanindymdanaile

o

LUINnATalun1sRaNTEIU
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meldnsguavesdlviusnmadntdumesien
lﬁwmagmwuéfﬂﬁ (Savola, P., 2015,
pp.24)

1. nssedunisiindsludegldusnng
Uanemiadunissefunisideun o
AUt 1fe8umesidadanenis
Tnensgunsaifiszuundunsenion
fadefigagliuinisddedumed.dn
Taerdusifunsludunisdensesyning
AhAUsNIsidasBumesidnadugnsing
AdeusioruglivinmsBumesidauarema

'
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2. nssziuniaeusenivlednse

Doy

a '

uwidsiomazidndeing wuitugdmis
weatiadliuinisdmfiudeyaaiuisale
svvuveniulediegluvinisluszuy
va3nuls winelassuunITNeLNTHIY
Toyauuszuudumesilalulagiu nsds
irudoyaenalfiduiiudmiulsvanana
uardugdayanisazdfindfisasinty vie
vransdildatunsodumideesiiug
Awdueuluvinisveslvuinisdaiv

Toyala {IHuinisidnfieduiveside

" Article 14 E-commerce Directive (Directive 2000/31/EC) states that Where an information society service is

provided that consists of the storage of information provided by a recipient of the service ...



FagniarsanlunisuA dynidang g
Tnetdunisseunisideunelaunsafy
gindumsiuledfingsvinin Inegliuinng
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aeliauduius mudygyaliusnig
Augandunisiivled nsdidsnanided
asaiidunisandunisiuunasazidia
lagnse lasivleduaienisazgnyf
mseniunslgiduiissnisseiudemng
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indaiules weegnelsAnnuuuinig
Fanamansafiansanldlamedionsiui
dafliusnisdaiudoyainlalduing
Yo usmadntdumesiingele was
ogluveuilnngnuienisluiiaiuisa
fndiunnslevindu

3. MsldAUAIU15AY0E T UTNNS
ihdsdumesiaiiiemdeyauszneunns
aufiuad Wy MsiUamedayavesandn
Afdaulunisazdlin n1sAndesEUY
wafeusaludd szuundafioudiislfiay
iLﬁﬁJaﬁuaﬂJaw%‘ (Automated graduated
response)® laggunuuven1sidionis
Wnwedeyaandniieuszneunsiiiuai
dnsinlulelunanedsene Wy Useina
Wunaun Usenaaimu UsenAondinse
USEINALuLEes waus Useinaleesudl
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wavUszinans e Wudy (Daly, M., 2013,
pp.201)

NN1sANB LU URLUsNaUsEINA
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v 4
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117N 5TUTEINAR UL UV TN
Iagnsunsvanglutagiu

mAdaiEn1sseiunisddaion
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® Graduated response \Juszuunisududeuiifidemerinisudsluglivinisdumesidaiiiedsdniouluds

AlivinisBumeside Idlivinisenaduiiumsinisasdededvdrunueavandnuesnu wazdnisudafiuds

nslfnudumesidafigndesuazsneaziBuanainguuneiiieides lneaendannldsunisudufioundidufinag
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VUANaLLInAYENT A 1. MANANNS
szidunsfenFelaiuu (DNS blocking)
2. walan13sziun1Tit1nd UL s Ll
nslnaoa (IP blocking) wag 3. walla
A15583UNSUI9INATIVFBUTIUNUIVDY
Uaya (URL blocking) lagign1svisanuil
AY Ay a o ' )
iofvalds NN
WUIINTUVDY IP blocking HTgym
drfgyneainliifnnisseiunisitnia
\Aua (over blocking ) ilesanluviinelay
IP address 1 u18avUSLNBUA 8
Wl usnisnatesiedsenalyidiu
Tun1snsevinRafienalasuNansEnuan
119511 YeivAtla URL blocking
WuwmadaNaiuisan1Muas LAl Lane
' o o | a
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Aldanunsasdunisseiunisandaiuled
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1 =1 ) 1 -:1' 1%
2zldla NN UDAUANLAUIN V9T URL
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DB uwasidelianunsoua AU WAL
Wananeddauldaiuisaseiunisidndale
waiaaninefe DNS blocking 38013
seiuntelawuunvesiuled ainfegna
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liifilsdis URL snedesnelddelamui
Tuvariivinagseiunisidndadiemaia
IP blocking #5aatndusesigaiiliiiui
yavaneay IP el 1P address fign3os
Foalufldauldafgnldlunisdniunis
fignnguuredaduwiesiigseinuin
Tunsfigatidowionss uenanifisenu
Tuvassmadeniiasuidymmanadn
Tunisszdumadnfeantgninianate
faauguuuulaefininiiauouuanis
woamsdmadalunisseiumadniauiden
#sanldsuiuluguwuuveanalinnay
%8 (Hybrid blocking) 1w Tuusziwesang e
Wudu (Lindsay, D., 2017, pp.1509-1510)
5.2 NUdARNa:AWITULIREAU
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nsszfunadifaionlaeniasy
doudunnsnisdfanideildlunisiiu
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Tunang JURUU 19U NMISIHEUNTAINOUIRS
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fannsothanudtymnelusgiuld uay
fredaymnisazdindvdniuudumesiin
JafoNANTENUDENITULS D TFUUIATYSRA AN
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wealulafidendlazdoiiceeeulay
Tushssemedsanansavauidssnsdaduld
ngvanglunsazUszinaiiinisaziiia
AvAvsiiatu Fedinsiiaueinasnisseiu
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AINEIIENUIIINTANAIUIINUNNGY
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dvandunfia sy nnsaziinavans
P NINa1Y taglan1zlssinasangy
Usingarndunarsannielidededu

a

annmeglsuuasngvunedvansilanmun

nszulunIskaskuIUfURlwause

a

wA Ugniveunalulagniudsundas
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Tagaielenislimaudifgiundn
anulddadinlunndrds nuinUseine
lunguieieuddiln 1wy Usemadenlds
Uszinaoaanside AUsingnistiiguwuy
vesuImInssziunsidiadenasida
duandaldusnsnaniandrdnduly
annmglsvandvuaduiadesilenis
Tun1suddgmiaziiadvanslungvune
AvavsvesUszmanlugULuuTuaneiy
AelauSunn1edintuazAsygnaves

waazUseina

INI1L9ULT04 Site Blocking Global
Best Practices laamyiiuazullaue
1nue Michael Schlesinger s83Use51U
A e ° a a aa,
nsnwingrangdszanginiaeireuwUgnn
AUIANNINEUATUUIANTFOLUZNT (MPAA)
Ao weTuley 91Uy UIENTTUUATVON
Uszimnaguu Tudowwieu U a.a. 2018
PUIT IUIUUSTINADY 45 USeind
PRINTUIUNINTN5TEIUN5D N TN
azilindadnsurveAauldinond Ugyun
N15az lndUANSUUTEUUBULNBS LN
QII a dg” 1 6 a
MARTU LU UTENABITLAUAUY UTeind

a I3 a L2
29dLR38 UTLNALAUUITA USENANULAUA
YSLNANSWAR USENANSY hazUseind
duidie 1udu (Schlesinger, M., 2018, pp.2)
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5.3 IuoAnRINIYnanNAIUIRdngdouU
flounsnIss:dunasiintividioniazion
avans

ndnaulddadrmdundniiugiu

nelananiifsgniinuaveutunnisly
grunafglasiianursualiioduni sl
nanUseiulun1sAuAsoad@nsiasninun
Usey19ukagas 19aunasenIenIsiy
§1a3gAinsEnuAUAnsIaInneIyAna
wansanarudunasiddiimiunnsnis
fleonlagigiuininisioannseguy
auRgildfunseensuvteduamsnis
fuandlisiuegadaudainduluiiovss
TgUsrarvesy wazdin13nsIvaay
Augausssnlasfintsandaiming
Uselowiifsiintuunansisazainnsly
wpsnsiiferuduAnnnnanseny
1’7iLﬁmﬁﬁuﬁ’umﬁmauﬁm%mammaﬁwmm
Fndudealduinsnisaenann (Banjerd
Singkaneti, 2015, pp.1-2)
INN1FITYNUIT UBNIINAAAEY
YaamagRsssuwisannmglsuluad UPC
Telekabel Wien (C-314/12) wumsngu
Tumf Promusicae v. Telefonica de Espaia
(C-275/06) lsinnudndaysiansoandids
ez furdendunsontlemaziiinduand
ol biuinadfdumesidn laglunis
fiansueondddaniinmueingiaaey
Auladadau (Proportionality test)
ssznounsfinnsannadafiodunsos
anSiainmveadiieddesainnanszny

nmstdnnsnig Tneainddnautenald
fsananLaNareansiudeyaduynag
fonalgsunansenuanmsssfunisdnia
Honaviiindvans (Coudert, F., &
Werkers, E., 2010, pp.50)

aelainusiRasauanuladndiu
Tuanainglsvdsenaud runandnfey
3 Usenng

1. nanAumuizay (Principle of
Suitability) A® A1SNINITUIIINIATANS
Adndunindulusgramnzauniioussg
SnqusrasAiiveusnengmanediimunli

2. vanaudndu (Principle of
Necessity) Ao A19.89ADNNIATNIT
il uguusstiosiign muAnRdusng 1y
vowmdnmsiiogin “lussninsdsiianie
aesdefidndaaden yanamisidondsi
esetiosnin” fau wmsnsTiisua
PAnEndSuIoLaI NN sUssv1vulaLies
Wi nduunnasdndunisliiduly
mmmmﬂizam‘mamgwmaLw'wﬁ?u
N19910AANSUIDLETAINUBIUTEVIVU
Auvauawisnudndulunisussg
vanefindliesdarendnuvisandniu

3. wananuladaduluniuning
9813AY (Principle of Proportionality in
the Narrow Sense) A N1slAsUNANTENU
suinnunsnleslugnsidinineesdaian
yulnsfgiudosliogivniaveuionaaiu
dunusvesuselevuswduidivuieves
anssasiinmunld (Takis, T., 2006, pp.139)



nAwnauluaf UPC Telekabel Wien
AragRsIILisananglsulafiansun
TulssiduFosmsfiansanaunauviadng
AL SURaNTENUANNNININITIETU
nsdduifomazidindednd Tnglkaanu
draludseiaudndiasain 3 aau Ao
ansiainnlunisiansean Ansiainin
lun15Usenougsnave i usnIsnig

s
a a

Juwesiiln wavanurvesdnsludvdns
fithungese (Onisor, AC, 2016, pp.8o-
81) TneUssifiuiiniudirnadinisfiansan
ShufuUszifuaniiasamdulseney
A28N15U T2 UUTEENTAINVBININTNNS
Tagdanusiuiinieldainununeves
1asnssyiumsindadomaziindvans
sxfoadunnsmsniusyAvS nmeuaL e
(reasonable effective) FevianofauaLiies
a¥19mueIna1uInsenisidn e
aziindvaAnsvIeaiunsainfunisidnge
pgeasadanUseiliuiniuseansam liswdu
doudunsginisazifinavanslngauysal
wazUszfuluisosniszanldanelieylu
ANUSURRTRUTOIRIUEN SN B Uil
wigliusnsinfedunesiinazdes
wunfudununisaiunisfigauazld
waluladfidanududeuidvliiodunsy
fAumslumsglimEnaddsumesids
FRaUN3U (Wang, F., 2014, pp.8) f3demui
wimdndussnadululufmmaseaiu
Uszadanguluaf Cartier International
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AG v British Sky Broadcasting Ltd.’
Ainnwensluawazsitinnwilumagyssal
TARAMULTAUABNNTAIRUANITEA TR
Tunslduasnisiidunisevesdliuinig
Wndedumesidalasfiodudunulnens
Tunisanfiugsialagdssinadealus
Aluwniasanluluiiameesssmadange
Wuy vaufyuuedunisiansunnis:
ATV IINTNSIUUSEINFDDALA LAY
AN INwTiAALIIAISWIISE AT
TududunuYeIN1IIANITIE ULV LA
U3n1sduwmesidaduniszvediiuinig
[Wnfdumesidn ualudiualdagluns
UisAnisaiunguuneliidvesdeans
SURvUIILAVE o NLdad U (Lindsay,
D., 2017, pp.1533)

mm,l,mﬁwﬁ'ﬂﬁwuaqﬁy’ﬂmasﬁﬁﬁm
WannInglsUlas IR AN dUYRIAIa
Tum1eusgimanuIndnisdinanaany
Igdndausta 3 Founfiansanuszneuu
1psmssziumsdndaiomaziaduans
Wanue A3denudn luynadnduana
%UﬁﬂgLﬂm%ﬂszﬂaumiﬂmamﬁL‘flu
aadUsznouddniifesihuifinnsuiney
ganfde Ao 1. mInyndeunulidndin
(Proportionality test) sutlunisiiansan
femuaugasznineduansfuansilesu
HANSENU 2. NIesvapuANsLdulay
WUNEENVDIUINTNITHIUNITHINTUN
faUszansnmeesunsn1siidesaIunse

° AdmduAR Cartier vs. Sky [2014] EWHC 3354 (Ch)
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U399700Usa9A10aU1ATN15LA939A 0
Aosannsafigatindinalunisyinisasidin
suansle wazdeadumadondilaadig
Aszaagbasunansznuiiuaudndu
Feazaztousanuilulszifiuvestamis
Weatuniszlunissnduniswazansy
AldanefiAnangifeitosminnstduld
uasnssyiumsindadomariindvans
WUINUITeED eIl ina NN sUMEN
ANUAFAFILLNINITUINDUBBNNINTANS
sz&’umﬁlfﬁwﬁaLﬁ@%'}ﬁ&ﬁ@ﬁ%ﬁﬁé%ﬂﬁﬂg
welusfininenfinswamsdunissivun
LB ANSHRNTNINIATANS52dUNISLTN
fatlomazifindvanilulszimadingy
Tumd Cartier International AG v British
Sky Broadcasting Ltd vi3eusingududeuls
AdnygRduatednualdnuslunguune
deansvesUszinadanlds Tunins
193DDA(1) LLazﬂgmmaﬁmﬁwéﬂﬁzMﬂ
DOALMILABNINTY 115A(5)

5.4 NOHUIBRINEITOIAULINSNIS
s=Junasiiniivitionna:ionavans

5.4.1 wannguurenelddadedu
aunmglsudanisseiunmadndailon
avfindvans

1. davsAuana1nglsyd Infosoc
Directive

nMelaning 8(3) azidunissuses
AMuYURIngInglunTidzaIunTe
Mvualieanunsnsaeg iuIn1sidas

14

Sumedidafinuinvinisvesaugnld
Tnsynaaiiaruiionisaziindvans
laguInfenaaenna asiue1TuAun
Yofl 59 flenandeaniuzvesliuinng
dunesinluyuuesvesamzuuns
wiisananglsufiiiuga Tagiudu
HuFesfionunnisddusdnsduiiunig
sofliuinsdumesidnieiduaniud
fiffign (Best placed)lunsginisazidin

a

Avansadla

)}

2. JavsAuannnglsy Enforcement
Directive

Fotauannmglsvatiuilimadouls
Tumsimuaeulnnusitusuatugs
Tun1ssusesmurauniengruelunis
fiarsanunsnisszfunisiddaiien
azfindvanslnediinastusinield
11031 3(1) Fe9zaennd 0afuTOULLA
nelamnunnasinnrednslunsnddu
nedygfiifeatfunisdinieldesdns
n1sA1lan (The Agreement on Trade-
Related Aspects of Intellectual Property
Rights: TRIPs) luda 41.2 fimualvisgaunn
dastaduldavdieinnsmsfituseansam
nszuIunshedinadusssy Wunals
lLiladanszuunisiigdeuiunnusniy
liflenldanefigaiudndu lddmusszes
nalegldiivena warldasisaiuan
Wuaunds® wazluning 3(2) A1uun
U ULINYDINITIID1UIALABYDUA Y

' TRIPS Agreement art 41(2) Procedures concerning the enforcement of intellectual property rights shall be

fair and equitable. They shall not be unnecessarily complicated or costly, or entail unreasonable time-limits

or unwarranted delays.
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Fudansaudnlaase hifanisasegUassa
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gudunisinenseunislduinsnslid

I ¥ I 4
Aumazay wavidunisAuasesluli
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WAAI I LA LU RANTUNNRTANT
ssi"umivﬁﬁﬁLﬁamasl,ﬁﬂﬁsuﬁwégﬂﬁmum
Juanednvaldnusiitaudsnielddedeiu
annmglsatull wandliidiuindganndn
Fndudeaimdnanuladagiunisiaisan
UszAnSarmuazdediiuiosaunauns
Av3uUsznaunIsRaIsaneusanAId
2819LATIATA

3. JavsAuannInglsyU E-commerce
Directive

wns 15 Wudeiussaudnlunig
Amualigliuinisdumes idadining
Afumsmldlunsnsansdeyaiideiu
niodaiAvliluuinisvesnu saus
viruivuafdsligluinisdumesidn
fwthillumsfumdeiensda q Aivedi
finnsnsgshRanguanaiindulueiedis
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yowu winnlunsaifidunisaendewse
nsgvhnsumsensfidenihnsesans
Junsiang (Specific Monitoring) @156
adunisla? Tnefifngussasaidunis
Auasosdnsludeyadiuynnauasludu
n1sasanIseReyiuInisdumesiin
auAuAls aglunsileesuinsnissedu
A5 B ailoniaziindvansniniinns
fﬁ’mummﬂﬁﬂlﬁsﬂﬁﬁmsL%’ﬂﬁaaul,waﬁﬁm
Fn1snAuUNITeInIosY wmimmmaua
W ldlaifinsfvunanizianzasfdaiy

EJ@EJSUﬂﬂUGUEJ‘UQﬂ‘UﬁMﬂ’]WEJIﬁ‘Uﬂ\‘iﬂa"l’J

AIRENUTIMWINIINTR TR UanA M
sﬂsﬂﬁqmwLﬂuﬂsaumﬂﬁummmiszw
nsdudrdadenasifindvdnsluanam
glsugnanenealudingudseinauen
avamglsuiinunnsnisseiunisidib
lownaziiadeansludeduld Fausisn
SULUUNSUR AN MUNBULALNTEUIUATS
zUANe9en lUALUTUNTDIdIALLAY
LATYFAAVDINA AL UTENALANIZ U
nnUsEmafiimusnasIaglinguing
dvansdauvzimannisnnelddededu
annmglsudanarunivualiidune
d1Aglunisasrsmuveussinlunis
genddaane 1wy Usemadealus Useina

PDAMTAY UTTNAIAUNIITA UTENADINGg Y

" Article 3(2) Directive 2004/48/EC (Enforcement Directive) state that those measures, procedures and

remedies shall also be effective, proportionate and dissuasive and shall be applied in such a manner as to avoid

the creation of barriers to legitimate trade and to provide for safeguards against their abuse.

12

AuunInudensagasenfvesmasfsssuuvisanainglsuluaf UPC Telekabel Wien, C-314/12,
26 November 2013, EU:C:2013:781, vl 16 Uz 60
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wazUszmeauaBuudunu (Wesselingh, E.,
2014, pp.64-69)

5.4.2 UNNYVINIEN1TI2IUNTITLLIA
enmanindvandlusrsuszinauas
Usznelng

INNITANYINUIT Useinadangy
Uszinadsals wazUsyivAoodainsiae
lPsudnsnanuuIAdnduremagfsIu
wisavnmglsy Taegludeulvvesunnsns
syfumadniademazidindadniaauus
Uyl AeaAUsznauAIUTOUAIBNY U
Tunguunededvdiedy

Usymﬂaaﬂqﬂwmmaﬂumimﬂuﬁlm
wnsmssEiunsindaiomaninaedns
Tyl lunins 97A ¥99nsz31vUneR
39AN3 N1590NUUY waTANSTRTUVS
Useinmdang (COPA) U a.A. 1988 Muualy
Aragedignu1alunisesnuIngnisee
fliuinisdumed dniifinnnuiuy
Tnsdaudsinyanafiaulaliuinisvesmu
\ion1saziindedns nuindnnsihderis
WAeafunisfinnsaainulddadau
Aeusanmdsnanuuaddnduluafneu
A® AR Cartier International AG v British
Sky Broadcasting Ltd.
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